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Proposals to Reform the Commission's
Comparative Hearing Process to
Expedite the Resolution of Cases

In the Matter of

Reexamination of the Policy
Statement on Comparative Broadcast Hearings

Implementation of Section 3090)
of the Communications Act
- Competitive Bidding for Commercial
Broadcasting and Instructional Television Fixed
Service Licenses

REPLY COMMENTS

Network for Instructional TV, Inc., Sonoma County Board of Education, Santa Rosa Jr.

College, Santa Rosa City Schools, and Association for Continuing Education (collectively, "ITFS

Coalition") hereby submit the following Reply Comments in MM Docket No. 97-234.

The ITFS Coalition is a group ofInstructional Television Fixed Service ("ITFS") licensees

and applicants who have filed applications in reliance on the Federal Communications Commission's

("FCC") comparative point selection procedure for determining how to select between mutually

exclusive ITFS applicants. Some of these applications have been pending since 1995. Should the

Commission elect to resolve those applications by auction, it would completely undermine the years

of effort and planning by these applicants to bring advanced distance learning services to students.

I. The Bud2et Act of 1997 Does Not Compel The FCC to Employ Auctions

The National ITFS Association ("NIA"), Wireless Cable Association International

("WCAI"), the ITFS Parties, BellSouth Corporation ("BellSouth"), Association ofAmerica's Public



Television Stations ("APTS"), and Schwartz Woods & Miller on behalf of various educators

("SW&M") and others convincingly demonstrated that Congress did not intend to auction ITFS

licenses. The ITFS Coalition wholeheartedly agrees.

Under former Section 3090) of the Communications Act of 1934 (the "Act"), all non-

subscription services, including ITFS, were exempt from spectrum auctions. The Balanced Budget

Act of 1997 (the" 1997 Budget Act") amended Section 3090) to require the use of auctions to

resolve "mutually exclusive applications...accepted for any initial license or construction permit" not

subject to specific exemptions listed in the statute. ]

Section 3090) as amended exempted from competitive bidding "noncommercial educational

broadcast stations" and "public broadcast stations" defined as "television or radio broadcast

station[s]" which are: (1) eligible for FCC licensing as noncommercial broadcast stations and

"owned and operated by a public agency or nonprofit foundation, corporation or association" or (2)

owned and operated by a municipality and which transmit only noncommercial programs for

educational purposes.2

Numerous commenters demonstrated how interpreting the Act to require ITFS auctions

would be inconsistent with the FCC's historical treatment ofITFS.3 BellSouth notes how the FCC

exempted ITFS from regulatory fees in the absence of a clear Congressional mandate on the basis

147 U.S.C. § 3090) (emphasis added).

247 U.S.C.§ 397(6).

3The House Conference Report limits auctions to mutually exclusive applications for radio
or television broadcast licenses received after June 30, 1997. House Conference Rep. No.1 05-217,
105th Cong., 1st Session 573 (1997). To the extent the Commission determines it must conduct
auctions for ITFS, it should not do so for pending modification applications at all and only for new
station applications filed after June 30, 1997.
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of the "general educational noncommercial status of the service. ,,4 SW&M points out that like

noncommercial educational stations, ITFS stations are exempt from filing fees. s

As WCAI so aptly states," ... for the Commission to find that Congress considered ITFS to

be a broadcast service for purposes of competitive bidding would not be a stretch, since the

Commission itself has on occasion referred to ITFS as a broadcast service."6 Indeed, the

Commission itselfreferred to ITFS as a non-pay, non-commercial "broadcast" service in its October

10, 1997 Notice ofProposed Rulemaking in MM Docket No. 97-217.

Contrary to the contention of Hispanic Information & Telecommunications Network

("HITN"), the sole commenter who favors ITFS auctions, it is evident that Congressional intent was

not clear.7 As Indiana Higher Education Telecommunications System ("IHETS") and the School

District of Palm Beach County submit, courts have recognized that exceptions may be found in

statutory provisions where such an interpretation is reasonable and necessary...to avoid absurd and

manifestly unjust consequences.8 Given the essentially similar nature of the services provided by

ITFS licenses and other non-commercial broadcasters (who enjoy a specific exemption from

auctions) conducting auctions for ITFS but not non-commercial radio and television broadcasters

would lead to an absurd result and defy common sense.

4BellSouth at 4.

ssw&M at 3, 4.

6WCAI at 7. WCAI cites the recent Commission determination that "the public interest
would not be served if we were to exercise our permissible authority to require broadcasters,
including ITFS licensees...to contribute to universal service".

7HITN at 4-6.

8IHETS at 6, Palm Beach at 5.
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II. The Public Interest Dictates A&ainst Conductini: ITFS Auctions

The ITFS Parties and others point to the fact that the result of using competitive bidding to

select between ITFS licensees is that local money earmarked for education will be diverted to FCC

license acquisition.9 The ITFS Parties also point out that it is doubtful many public educational

entities would be able to participate in an auction. 10 The ITFS Coalition agrees. Given the difficulty

ofplacing a value on ITFS licenses, it is doubtful that many educators would even know what to bid

assuming they were prepared to do so. Thus the public interest would not be served by auctioning

mutually exclusive ITFS applications.

CONCLUSION

In light of the educational nature of the ITFS service, Congress could not have intended to

auction ITFS applications. Moreover, the public interest would not be served if the Commission

were to conduct auctions between educators.

Respectfully submitted,

Robert 1. Rini

February 17, 1998

f:lrrini\l998\Nitv.rpl

9ITFS Parties at 5.

IOITFS Parties at 5.

4

Its Counsel
Rini, Coran & Lancellotta, P.C.
1350 Connecticut Avenue, N.W., Suite 900
Washington, D.C. 20036



...

CERTIFICATE OF SERVICE

I, Yvette King, hereby certify that the foregoing Reply Comments of ITFS Coalition was
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William B. Barfield
Jim O. Llewellyn
BellSouth Corporation
1155 Peachtree Street, N.E.
Suite 1800
Atlanta, GA 30309

Counsel for BellSouth Corporation

Thompson T. Rawls, II
Gali L. Hagel
BellSouth Wireless Cable, Inc.
1100 Abernathy Road
500 Northpark Center
Suite 414
Atlanta, GA 30328

Counsel for BellSouth Wireless Cable, Inc.

Robert A. Woods
Malcolm G. Stevenson
Schwartz, Woods & Miller
1350 Connecticut Avenue, N.W.
Suite 300
Washington, D.C. 20036

Counsel for Board ofEducation ofthe
City ofAtlanta, et al. and Board of
Trustees ofCommunity-Technical
Colleges (Connecticut), et al.

Ernest T. Sanchez, Esq.
Susan M. Jenkins, Esq.
Law Offices of Ernest T. Sanchez
2000 L Street, N.W.
Suite 200
Washington, D.C. 20036

Counsel for Hispanic Information and
Telecommunications Network

Kathleen A. Cox
Robert M. Winteringham
Corporation for Public Broadcasting
901 E Street, N.W.
Washington, D.C. 20004-2037

Kevin M. Goldberg
Wayne Coy, Jr.
Cohn & Marks
1333 New Hampshire Avenue, N.W.
Suite 600
Washington, D.C. 20036-1573

Counsel for National ITFS Association

William D. Wallace
Bradley S. Ablert
Crowell & Moring, LLP
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2500

Counsel for School District ofPalm Beach
County, Florida and Indiana Higher
Education Telecommunications System

ToddD. Gray
Margaret L. Miller
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, D.C. 20036-6802

Counsel for Arizona Board ofRegents for
Benefit ofthe University ofArizona, et al.

Paul Sinderbrand
Wilkinson, Barker, Knauer & Quinn
2300 N Street, N.W.
Washington, D.C. 20037-1128

Counsel to Wireless Cable Association



Robyn G. Nietert
Rhonda L. Neil
Brown, Nietert & Kaufman
1920 N Street, N.W.
Suite 660
Washington, D.C. 20036

Counsel for College ofAlbemarle,
Asheville-Buncombe, et at.

E. W. Bundy, Ph. D.
Executive Director
Rocky Mountain

Corporation for Public Broadcasting
1603 Sigma Chi Road, N.E.
Albuquerque, NM 87106

Thomas C. Smith
1310 Vandenburg Street
San Frairie, WI 53590

Theodore D. Frank
Peter J. Schildkraut
Arnold & Porter
555 - 12th Street, N.W.
Washington, D.C. 20004

Counsel for Association of
America's Public Television Stations

Chris Kidd
Kidd Communications
P.O. Box 590
So. Lake Tahoe, CA 96156

Jeremy Lansman
President
Fireweed Communications Corporation
KYES-(TV)
3700 Woodland Drive
Suite 600
Anchorage, AL 99517
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Kyle Magrill
Magrill & Associates
3716 SW 3rd Place
Gainesville, FL 32607

John H. Midlen, Jr.
Medlen Law Center
3238 Prospect Street, N.W.
Washington, D.C. 20007

Counsel for New Life Evangelistic Center,
Inc.

Stephen Diaz Gavin
Jeffrey I. Ross
Patton, Boggs, LLP
2550 M Street, N.W.
Washington, D.C. 20037

Counselfor
Columbia FM Limited Partnership

Richard L. Schwary
KMUZ 1230
1217 N.E. Burnside
Suite 801
Gresham, OR 97030

Stephen T. Yelverton
Willsyr Communications, Limited Partnership
1225 New York Avenue, N.W.
Suite 1250
Washington, D.C. 20005

Timothy K. Brady
P.O. Box 986
Brentwood, TN 37027-0986

Counselfor
Liberty Productions, Limited Partnership

Terence J. Pell
Center for Individual Rights
1233 - 20th Street, N.W.
Suite 300
Washington, D.C. 20036



Paula Shannon
P.O. Box 213
Alpha,IL 61413

The Honorable Alfred Pawelek
County Judge ofKarnes
State of Texas
Karnes County Courthouse
101 N. Panna Maria
Karnes City, TX 78118

Dennis Hale
County Extension Agent
Agriculture
Karnes County, TX

Jenny Holubee
County Extension Agent
Family and Consumer Sciences
Karnes County, TX

Bill DeFries
Karnes Multi Media, Inc.
P.O. Box 129
Karnes City, TX 78118

Neal A. Jackson
Mary Lou Kenney
Betsy Laird
Gregory A. Lewis
National Public Radio, Inc.
635 Massachusetts Avenue, N.W.
Washington, D.C. 20001

Lynn Chadwick
National Federation of Community Broadcasters
Fort Mason Center, Building D
San Francisco, CA 94123
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Kathleen A. Cox
Robert M. Winteringham
Corporation for Public Broadcasting
901 E Street, N.W.
Washington, D.C. 20004-2037

Doug Vernier
Director, Broadcasting Services
Communication Arts Center
University of Northern Iowa
Cedar Falls, IA 50614-0359

Bayard H. Walters
President
The Cromwell Group, Inc.
P.O. Box 150846
Nashville, TN 37215-0846

Carl E. Gluck
Technical Consultant
The Association for Community Education
2310 Ponderosa Drive
Suite 28
Camarillo, CA 93010

Dr. Sandra Soho
Pacific Radio Engineering
P.O. Box 6430
Orange, CA 92863

Janice K. Dees
President
JTL Comjunications Corporation
2265 West Sandalwood Drive
Meridian, ID 83642
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Barry D. Wood
Ronald D. Maines
Wood & Brinton, Chartered
2300 M Street, N.W.
Suite 900
Washington, D.C. 20037

Counsel for Linear Research Associates,
New Jersey Television Corporation, Lisa M
Harris and Breeze Broadcasting Co., Ltd.

MarkN. Lipp
J. Thomas Nolan
Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Music Ministries, Inc.
Sacred Heart University, Inc.

Dan 1. Alpert
2120 N. 21st Road
Suite 400
Arlington, VA 22201

Counsel for Tri-County Broadcasting, Inc.

George L. Lyon, Jr.
Lukas, Nace, Gutierrez & Sachs, Chartered
111 - 19th Street, N.W.
Suite 1200
Washington, D.C. 20036

Counsel for James G. Cavallo

Cary S. Tepper
Booth, Freret, Imlay & Tepper, P.c.
5101 Wisconsin Avenue, N.W.
Suite 307
Washington, D.C. 20016

Counsel for Donald James Noordyk, Batesville
Broadcasting Company, Inc., Todd Stuart
Noordyk, Williams Broadcasting Company and
Positive Alternative Radio, Inc.
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Veronica M. Ahern
Nixon, Hargrave, Devans & Doyle, LLP
One Thomas Circle
Suite 700
Washington, D.C. 20005-5802

Counselfor GulfCoast Broadcasting, Inc.

Erwin G. Krasnow
Verner, Liipfert,

Bernhard, McPherson and Hand, Chartered
901 - 15th Street, N.W.
Suite 700
Washington, D.C. 20005-2301

Counsel for Andrew and Julia Bernhard and
Anthony Gazzana and Gregory Marcus

James L. Harrell, Jr.
Vice President
Penetecostal Revival Association, Inc.
c/o WJGV-LP
Rt. 4, Box 1506
Palatka, FL 32177

Terry A. Cowan
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Box 7408
Bend, OR 97708

David Tillotson
4606 Charleston Terrace, N.W.
Washington, D.C. 20007

Counsel for Lawrence Brandt

Lauren A. Colby
10 E. Fourth Street
P.O. Box 113
Frederick, MD 21705-0113

Counsel to Thomas F Beschta, et al.



Edward J. Wilk
1112 North Grove Avenue
Oak Park, IL 60302-1239

Jerrold Miller
Miller & Miller, P.C.
P.O. Box 33003
Washington, D.C. 20033

Counsel for J&M Broadcasting, Inc.
and John Anthony Bulmer

Kenneth C. Howard, Jr.
Baker & Hostetler, LLP
1050 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20036-5304

David D. Oxenford
David K. McGraw
Fisher, Wayland,

Cooper, Leader & Zaragoza, LLP
2001 Pennsylvania Avenue, N.W.
Suite 400
Washington, D.C. 20006-1851

Counsel for Dakota Communications, et al.

Stephen M. Cilurzo
1839 Avenida Flores
Olivenhain, CA 92024

Roy J. Perkins, Jr.
1724 Whitewood Lane
Herndon, VA 22070

A. Wray Fitch, III
Gammon & Grange, P.C.
8280 Greensboro Drive
7th Floor
McLean, VA 22102-3807

Counsel for Various
Post-July 1, 1997 FM Applicants
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Michael Ruger
Baker & Hostetler, LLP
1050 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20036-5304

Counselfor
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Kenneth E. Sarten
Christine V. Simpson
Wilkinson, Barker, Knauer & Quinn, LLP
2300 N Street, N.W.
7th Floor
Washington, D.C. 20037-1128

Counsel for The Scranton Times, L.P.
Shamrock Communications, Inc.
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1. Thomas Nolan
Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Sound Broadcasting, Inc.
and Regency Broadcasting, Inc.

Dan 1. Alpert
The Law Office of Dan J. Alpert
2120 N. 21st Road
Suite 400
Arlington, VA 22201

Counsel for Kerm, Inc.

Carol De La Hunt
Secretary
De La Hunt Broadcasting Corporation
P.O. Box 49
Park Rapids, MN 56470
(on behalf of President/GM
E.P. De La Hunt, Sr.)
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Paul Reynolds
Reynolds Technical Associates
301 Cedar Street
Suite 4
Greenville, AL 36037

Mark E. Smith, Jr.
Nobco, Inc.
303 12 N. Defmance Street
Archbold, OH 43502

Joan Reynolds
Brantley Broadcast Associates
415 North College Street
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Alan C. Campbell
Jeffrey L. Timmons
Tara S. Becht
Irwin, Campbell & Tannenwald, P.e.
1730 Rhode Island Avenue, N.W.
Suite 200
Washington, D.C. 20036-3101

Counsel for KM Communications, Inc.

Brian M. Madden
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Leventhal, Senter & Lerman, P.L.L.C.
2000 K Street, N.W.
Suite 600
Washington, D.C. 20006-1809

Counsel for Jay Man Productions, Inc.

John Power
Box 3458
Carefree, AZ 85377

Barry D. Wood
Ronald D. Maines
Wood & Brinton, Chartered
2300 M Street, N.W.
Suite 900
Washington, D.C. 20037
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Stephen e. Leckar
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1301 Pennsylvania Avenue, N.W.
Suite 500
Washington, D.C. 20004

Counsel for Orion Communications Limited
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Suite 290
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Counsel for Orion Communications Limited
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Davis Television Duluth, LLC, et al.
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Kathryn R. Schmeltzer
Gregory L. Masters
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Counsel for Sinclair Broadcast Group, Inc.

Meredith S. Senter, Jr.
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Counsel for Danbeth Communications, Inc.
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Director
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John W. Barger
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2311 - 44th Street
Moline,IL 61265
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4235 8th Avenue
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Anchor Broadcasting Limited Partnership
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11

Barbara A. Kreisman *
Chief, Video Services Division
Federal Communications Commission
1919 M Street, N.W.
Room 702
Washington, D.C. 20554

Jerianne Timmerman, Esq. *
Federal Communications Commission
1919 M Street, N.W., Room 702
Washington, D.C. 20554

* HAND DELIVERY


